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SUMMARY:
... Piracy has posed a threat to all states' maritime interests for nearly as long as people have sailed the oceans. ... This
Note discusses the basis under international law for punishing the maritime attacks in Southeast Asia, and considers
whether the definition of piracy under customary international law encompasses these attacks. ... To date, Indonesia,
Malaysia, and the Philippines, the states most heavily impacted by piracy, are parties to UNCLOS and as such are
bound by the rights and obligations of the UNCLOS definition of piracy. ... After the Achille Lauro attack, the
international community, through the UN and its International Maritime Organization (IMO), promulgated the Rome
Convention, which established a legal basis for prosecuting maritime violence that did not fall within the UNCLOS
piracy framework. ... Furthermore, a party state is permitted to exercise jurisdiction if the victim is a national of the
state, if the perpetrator's habitual residence is in the state, or if the act was committed in an attempt to compel the state
to do, or abstain from doing, any act. ... Thus, the UNCLOS definition is too narrow to be considered the authoritative
definition of piracy under customary international law. ...

HIGHLIGHT: Abstract: Because of the damage that maritime piracy inflicts on international trade and general safety,
it has long been treated as a universal crime whose perpetrators were subject to punishment by any country that caught
them. Piracy remains a serious threat to the international community in modern times, especially in Southeast Asia.
Roughly 45% of the world's commercial shipping passes through Southeast Asia, so the maritime attacks in this region
cause billions of dollars in economic loss each year. These attacks have attracted additional attention due to the fact that
they are now being committed by terrorists as well as traditional maritime bandits. This Note discusses the basis for
punishing these attacks under international law, and considers whether the definition of piracy under international law
can encompass these attacks.

TEXT:

[*149] INTRODUCTION

Piracy has posed a threat to all states' maritime interests for nearly as long as people have sailed the oceans. n1

States have long recognized the threat that piracy poses to political and commercial interests, as well as to human
safety. n2 Since pirates operate on the seas, the "great highway of all maritime nations," and since piracy can inflict
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harm upon all states, international law treats piracy as a universal crime whose perpetrators are subject to punishment
by any state that apprehends them. n3

[*150] Piracy remains a serious threat to international commerce and safety in modern times, especially in
Southeast Asia. n4 Commercial ships in this region have always been particularly vulnerable to the maritime attacks
that characterize piracy due to the narrow waterways and countless small islands that define the region's geography. n5

Nevertheless, there was a sharp increase in these attacks in the late 1990s following the massive unemployment and
political instability caused by the Asian economic crisis. n6 Indeed, in 2002, Southeast Asian waters played host to
approximately 140 attacks. n7

The explosion of maritime violence in Southeast Asia is reason for serious international concern given the region's
significant role in international commerce. n8 Roughly 45% of the world's commercial shipping moves through the
region's waters, and the frequent attacks on commercial vessels passing through the region can hamper international
trade and lead to severe economic loss. n9 Indeed, maritime attacks in the region have caused an estimated $ 16 billion
in economic loss over the past five years. n10

In addition, the possible links between the maritime attacks, local dissident groups, and terrorist groups such as al
Qaeda justifies increased international attention. n11 While violent dissident groups have [*151] existed in the region
for centuries, the attacks of September 11, 2001 and the subsequent war on terrorism have focused increased attention
upon possible links between al Qaeda and dissident groups in countries such as the Philippines, Malaysia, Indonesia,
Singapore, and Thailand. n12 Officials in Southeast Asia worry about the increased frequency with which these
dissident groups have attacked maritime targets. n13 Indeed, the International Maritime Bureau (IMB), an organization
of the International Chamber of Commerce that tracks incidents of maritime crime throughout the world, reports the
emergence in Southeast Asia of a "new brand of piracy" in which the attacks are motivated by political agendas rather
than a traditional motive to rob. n14 These attacks are consistent with the theory that terrorists in Southeast Asia have
shifted strategies to encompass economic, as well as political and military, targets. n15 Actual attacks by terrorists have
thus far been limited to temporary seizures of vessels and crewmen, but officials express concern over the ease with
which large vessels such as oil tankers could be hijacked and used as weapons with which to block commercial
waterways or attack one of Southeast Asia's numerous busy harbors. n16 In addition to direct attacks, terrorists may also
exploit the region's maritime shipping activity to facilitate their operations in other parts of the world. n17 For example,
authorities suspect that terrorist groups have been using container ships to smuggle weapons, supplies, and even the
terrorists themselves. n18

Thus, in addition to the usual concern over the threat to international commerce, apprehension about the possible
connection between pirates and terrorists also draws attention to the problem of [*152] piracy in Southeast Asia. n19

These magnified concerns highlight the need for more effective maritime law enforcement in the region, and have led
scholars to examine the legal issues that may frustrate efforts to address these maritime attacks. n20

This Note discusses the basis under international law for punishing the maritime attacks in Southeast Asia, and
considers whether the definition of piracy under customary international law encompasses these attacks. Part II of this
Note outlines the current state of international law on piracy and other forms of maritime violence. This section also
discusses the definition of piracy in the United Nations Convention on the Law of the Sea (UNCLOS); perhaps the most
widely known definition of piracy in international law. This section further describes the Convention on the
Suppression of Unlawful Acts Against the Safety of Maritime Navigation (referred to herein as the "Rome
Convention"), which addresses forms of maritime violence that are not encompassed by the UNCLOS definition. Part
III discusses the shortcomings of UNCLOS and the Rome Convention when they are applied to the acts of maritime
violence in Southeast Asia. Finally, Part IV examines possible solutions to these shortcomings. Part IV presents
solutions proposed by scholars, discusses weaknesses in these proposals, and suggests a more readily applicable legal
perspective to the Southeast Asian context.

I. A BRIEF HISTORY OF INTERNATIONAL LAW REGARDING PIRACY AND MARITIME VIOLENCE
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Piracy became a crime under international law as seafaring became prevalent and international trade became a
major part of all states' economies. n21 Early on, states recognized that piracy posed a threat to trade and the orderly
functioning of the international community in general. n22 Thus, the international community branded pirates as hostes
humani generis or enemies of the human race, and treated piracy as one of the few crimes over which universal
jurisdiction applied. n23 As such, piracy remains punishable by all nations, [*153] wherever the perpetrators were
found and without regard to where the offense occurred. n24

For centuries the international prohibition on piracy existed in varying definitions, but it was not until the
international community adopted the Geneva Convention of the High Seas in 1958 that a definition was set forth in a
major international instrument. n25 UNCLOS, which was signed in 1982 and entered into force in 1994, identically
restates the definition established in the Convention on the High Seas. n26 According to the definition found in the
Convention on the High Seas and UNCLOS, "piracy" consists of (1) illegal acts committed on the high seas (2) for
private ends (3) by the crew or passengers of one ship against the crew, passengers, or property onboard another ship.
n27 The requirement that the acts be motivated for private ends restricts this definition to attacks committed with the
intent to rob, and also limits the ability of states to claim universal jurisdiction over politically motivated attacks. n28

This requirement reflects the states' primary underlying concern about interference with commercial shipping and
transportation, and underscores the states' general unwillingness to assert jurisdiction over politically motivated acts that
do not have a commercial aspect. n29 To date, Indonesia, Malaysia, and the Philippines, the states most heavily
impacted by piracy, are parties to UNCLOS and as such are bound by the rights and obligations of the UNCLOS
definition of piracy. n30 Many writers treat UNCLOS as a codification of the customary international law on piracy and
consider all states, whether parties or not, as bound by the UNCLOS definition. n31

[*154] Soon after UNCLOS was adopted, it became clear that its conception of piracy did not cover many of the
violent crimes committed on the seas. n32 On October 7, 1985, four armed stowaways onboard the Italian cruise liner
Achille Lauro, hijacked the ship and killed one American passenger. n33 The apparent political motivations for the
attack, the location of the attack in Egyptian waters, and the fact that the attack originated from the target ship rather
than from a separate ship, placed the attack outside the UNCLOS definition of piracy and, presumably, beyond the
purview of universal jurisdiction. n34 The United States, and other states that may have had an interest in prosecuting
the attackers, were apparently left without the authority under international law to do so. n35

After the Achille Lauro attack, the international community, through the UN and its International Maritime
Organization (IMO), promulgated the Rome Convention, which established a legal basis for prosecuting maritime
violence that did not fall within the UNCLOS piracy framework. n36 The Rome Convention made it unlawful to seize
or take control of a ship by force or the threat force, to perform an act of violence against a person on board a ship if it is
likely to endanger safe navigation of that ship, to destroy or damage a ship or its cargo if it is likely to endanger safe
navigation, to place devices or substances on a ship that are likely to destroy that ship, to knowingly communicate false
information to a ship that would endanger safe navigation, and to injure or kill any person in connection with any of the
above acts. n37 The Rome Convention authorizes and, under certain circumstances, requires party states to establish
jurisdiction over the perpetrators, either extraditing the perpetrators to another interested signatory state or prosecuting
the alleged offenders themselves. n38 The state of which the perpetrator is a national, the state in whose territorial
waters the act is committed, and the flag state of the ship against whom the act is committed are all required to take
measures necessary [*155] to establish jurisdiction over the offenses. n39 Furthermore, a party state is permitted to
exercise jurisdiction if the victim is a national of the state, if the perpetrator's habitual residence is in the state, or if the
act was committed in an attempt to compel the state to do, or abstain from doing, any act. n40

To date, Indonesia, Malaysia, and the Philippines, the states with the largest maritime presence and with the
greatest potential to be affected by incidents of maritime violence covered by the Rome Convention, have neither
ratified, nor even signed it. n41 Unlike UNCLOS, there is no assumption that non-signatories would be bound by the
terms of the Rome Convention; it is clearly not a reflection or codification of customary international law, but rather a
relatively recent departure from it. n42
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II. SHORTCOMINGS OF INTERNATIONAL LAW REGARDING PIRACY AND MARITIME VIOLENCE
WITH RESPECT TO SOUTHEAST ASIA

A. The Limits of UNCLOS

The definition of piracy contained in UNCLOS excludes many of the types of maritime attacks that currently occur
in Southeast Asia. n43 In particular, UNCLOS requires that a crime occur on the high seas in order to be punishable as
piracy. n44 However, the majority of maritime attacks in Southeast Asia occur within a state's territorial waters. n45

Under UNCLOS, only the states in whose territorial waters the attacks occurred would be permitted to prosecute the
offenders. n46 Assuming such a state is willing to act, its efforts would be limited by UNCLOS rules regarding "hot
pursuit" as applied to Southeast Asia's geography. n47 UNCLOS provides that a state may commence pursuit of an
offending ship within its territorial waters, and continue into international [*156] waters so long as the pursuit is
uninterrupted. n48 The right of hot pursuit ends, however, as soon as the fleeing ship enters its own or a third state's
territorial waters. n49 These limitations on the states' ability to pursue offenders are especially problematic in insular
Southeast Asia, where the islands of multiple countries are densely packed within relatively small areas. n50 With little
international water separating neighboring states, fleeing ships can quickly escape into the territorial waters of another
state and avoid capture and prosecution if the neighboring state is unwilling to act. n51

The requirement that an attack be motivated by private and material ends further limits UNCLOS' applicability to
Southeast Asia. n52 Since UNCLOS excludes attacks that are politically motivated, it excludes acts of maritime
terrorism that have become increasingly common in the region. n53 Thus, maritime crimes committed by regional
dissidents, including kidnappings of crewmen to put pressure on regional governments and environmental attacks
involving hijacked oil tankers, are not punishable as piracy under UNCLOS. n54

The two-vessel requirement imposes a third limitation on the UNCLOS piracy provision's usefulness. n55

UNCLOS requires that perpetrators stage an attack from one vessel against the crew or passengers of another vessel in
order for the attack to qualify as piracy. n56 Thus, an attack on a ship committed by its crew, its passengers, or
stowaways likely would be excluded even though the social and economic harm would be identical to an attack that
satisfied all of the UNCLOS elements. n57

[*157] B. The Limits of the Rome Convention

The Rome Convention was meant to fill these gaps left by the UNCLOS definition of piracy. n58 In particular, the
Rome Convention covers acts occurring in territorial waters and acts motivated for political ends, as well as eliminating
the two-vessel requirement. n59 While the Rome Convention would empower Southeast Asian states to act more
decisively in responding to maritime attacks, none of the states in Southeast Asia that are especially hard-hit by these
attacks, namely the Philippines, Malaysia, and Indonesia, have signed it. n60

The unwillingness of the region's large insular states to join the Rome Convention can be explained in large part by
the characteristic jealousy with which Southeast Asian states guard their political and territorial sovereignty. n61 States
in this region view the Rome Convention's obligations concerning the extradition or prosecution of maritime criminals
as an affront to their sovereignty because these provisions prescribe how states should deal with matters concerning
their own territorial waters. n62 The unwillingness to participate in the Rome Convention deprives the states in
Southeast Asia of an important legal framework for dealing with the acts of maritime violence that do not fall within the
UNCLOS definition of piracy. n63

Even if the major insular states in Southeast Asia were to join to the Rome Convention, the Convention has
shortcomings that prevent it from completely covering all the acts excluded by UNCLOS. n64 Although the Rome
Convention's definition of piracy covers attacks that do not fall within the UNCLOS definition, the Rome Convention's
provisions are only applicable within the jurisdictions of states party to it. n65 Arguably, the scope of criminal attacks
embraced by the Rome Convention's definition of piracy includes acts that are not considered ergo omnes, and therefore
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do not provide for universal jurisdiction. n66 The acts within the Rome Convention's definition of piracy are only
punishable by the states that are party to the treaty, only if the perpetrators [*158] or victims are nationals of a party
state, and only if the offending acts take place in a party state's territorial waters or the offending vessel was scheduled
to navigate through such waters. n67 Furthermore, the decision by the parties to enforce the Rome Convention is
ultimately discretionary. n68 Even though a party may be obligated by the terms of the Rome Convention to act in
response to an offense, the Convention does not provide for any sanctions against parties who fail to fulfill their treaty
obligations. n69 Thus, if a party authorized or obligated by the Rome Convention to act declines to do so, the purported
attack may go unpunished and the other party states may have no recourse against that non-conforming state. n70

Thus, even if all relevant Southeast Asian states were to become party to the Rome Convention, the limitations of
the Rome Convention and UNCLOS leave a regulatory gap through which certain acts of maritime violence could slip
by unpunished. n71 Terrorist acts occurring on the high seas, for instance, would fall outside of both the UNCLOS and
Rome Convention frameworks. n72

III. TOWARD A MORE HISTORICALLY ACCURATE PIRACY FRAMEWORK

Scholars have proposed two solutions to provide for more effective legal coverage of the forms of maritime
violence that occur in Southeast Asia. n73 First, as suggested by Tina Garmon, the UNCLOS definition could be revised
to include acts motivated by political objectives. n74 This expansion would provide for increased jurisdiction over
maritime terrorism on the high seas and would allow UNCLOS and the Rome Convention to work together more
cohesively, "extending a blanket of enforcement jurisdiction" over all types of maritime violence. n75 However,
Garmon's proposal seemingly would be ineffective in Southeast Asia, where none of the major insular states are party
[*159] to the Rome Convention. n76 Even if the UNCLOS party states were to agree to expand the definition of piracy
to include politically motivated acts, Southeast Asia's lack of participation in the Rome Convention leaves many violent
acts uncovered by the proposed definition. n77 For example, without the Rome Convention, Garmon's expanded
UNCLOS definition would not consider maritime attacks as "piracy" unless they occurred on the high seas or involved
at least two vessels. n78

The second proposed solution suggests the use of regional treaties to combat piracy and other forms of maritime
violence. n79 A regional approach, as opposed to exclusive reliance on the broad-based UNCLOS, would allow smaller
groups of states to create and enforce anti-piracy measures tailored to the unique situations of a given region. n80 One
example of a regional piracy initiative, suggested by Timothy Goodman, would designate joint patrol areas to
coordinate the policing of the region's waters by the signatories' naval and police forces, and would employ uniform
extradition procedures among the party states. n81 A regional approach remains consistent with the purposes of
UNCLOS, which permits two or more parties to conclude agreements that modify its provisions (effective only as
between those concluding parties) so long as the modifications are not incompatible with UNCLOS' object and purpose,
and do not affect the enjoyment of other parties' rights or obligations under the convention. n82 Furthermore, regional
agreements would make it easier to enforce the treaty obligations between the states. n83 Although UNCLOS requires
that states cooperate to the fullest extent possible in order to repress piracy, the large number of party states makes it
difficult to ensure that all states are meeting their obligations. n84

In Southeast Asia, however, the concept of regional cooperation has always been problematic. n85 As mentioned
previously, the Southeast Asian states generally guard their territorial and political sovereignty [*160] with xtreme
jealousy. n86 It is unlikely that Southeast Asian states would accept terms that would, for instance, allow neighboring
naval forces to operate within their own territorial waters. n87 As one official in Southeast Asia noted, "it would be very
nice if [multilateral cooperation] could happen, but the issue of sovereignty in these countries [is] such that it won't
happen soon . . . it's a very, very sensitive issue." n88 Indeed, the limited efforts at cooperation in combating piracy in
the past have been colored by the preoccupation with sovereignty. n89 Southeast Asian countries have attempted joint
patrols in the past, but their effectiveness has been limited by caveats preventing one state from operating in the
territorial waters of another. n90 Thus, although the states in the region, through the Association of Southeast Asian
Nations (ASEAN), have paid lip service to preventing maritime attacks more effectively, n91 and although news reports
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indicate that the ASEAN states are currently working towards implementing a new antipiracy pact, it remains uncertain
whether such steps will lead to meaningful cooperation that will effectively combat piracy in the region, or whether
such measures will be largely diluted. n92

Rather than attempting to expand the UNCLOS definition or create problematic regional agreements, the legal
perspective from which states view the concept of piracy should be adjusted. n93 As stated previously, the UNCLOS
would exclude many of the maritime attacks in Southeast Asia from its concept of piracy. n94 Nevertheless, these
excluded attacks would inflict the same degree of damage on international trade, [*161] which is the primary
motivation for treating piracy as ergo omnes. n95 Thus, the UNCLOS definition is too narrow to be considered the
authoritative definition of piracy under customary international law. n96

The actual practice of states and the writings of jurists in past centuries indicate that customary international law on
piracy encompassed a broader scope of activity than the restrictive definition found in UNCLOS. n97 When the
international community first attempted to codify international piracy law, no clear consensus as to the meaning of
piracy could be derived from the writing of jurists or the practice of states. n98 While many scholars supported the
restrictive view of piracy ultimately adopted in UNCLOS, and while many acts considered to be piracy fell neatly
within this definition, the actual practice of many states reflected a conception of piracy that covered a broad range of
activities that had an adverse effect upon states' maritime interests. n99 For example, the Norman Vikings in Western
Europe and the Barbary Corsairs of the Mediterranean were considered pirates, yet much of their activity took place on
coasts and territorial waters. n100 British authorities in the 19<th> century cited piracy law as a justification to pursue
maritime bandits led by local nobility in the Malay Peninsula, even though the acts of banditry occurred within
territorial waters and were politically motivated. n101 English courts upheld this broad reading of piracy law, and held
that "piracy is any armed violence at sea which is not a lawful act of war." n102 U.S. courts have also been willing to
apply the law of piracy broadly. n103 The U.S. Supreme Court has held that to bring an act within the scope of piracy it
is not necessary for either actual plunder or an intent to plunder (i.e., a private end) to exist; if one "sinks or destroys an
innocent merchant ship, without any other object than to gratify his lawless appetite for mischief," it is as much an act
of piracy as an act of robbery on the high seas. n104 In 1937, during the Spanish Civil War, nine states, including
Bulgaria, Romania, and the USSR, treated acts of submarine warfare against merchant [*162] ships as piracy,
notwithstanding the fact that such attacks reflected no intent to rob and often took place in territorial waters. n105 The
wide range of activity treated as piracy indicates a conception of piracy under customary international law that was
broader and more flexible than the definition established by UNCLOS. n106 Historically, states recognized that a wide
variety of activity could cause the type of harm that justified treating piracy as a universal crime. n107

Thus, given the flexible manner in which piracy law has been applied previous to its adoption, UNCLOS should not
be seen as having codified existing international law. n108 Rather, UNCLOS presented a significant departure from
what the international community accepted as piracy. n109 As such, UNCLOS would be binding upon the countries that
signed it, but would not reflect the customary international law binding upon the international community as a whole.
n110 While it is true that the provisions of a treaty can gradually gain such wide acceptance that they become part of
customary international law, n111 the fact that UNCLOS only gathered enough signatures to enter into force in 1994
weighs against such an argument in this case. n112

Thus, certain crimes that do not fall within UNCLOS should still be considered piracy. n113 Southeast Asian states
should be able to prosecute acts of maritime terrorism that would not otherwise satisfy the requirements of the
UNCLOS framework, and those states could justify their actions by citing to the long existing customary practices of
other states. n114 Given such legal authority, the actions of Southeast Asian states taken against piracy would not be
dependent upon their participation in any treaty, as all states may rely upon customary international [*163] law when
responding to attacks that threaten their maritime interests. n115

Southeast Asian states can respond to more incidents of maritime violence through reference to pre-UNCLOS
customary international law than is currently possible relying solely upon UNCLOS as a legal basis. n116 Given the
concerns for piracy's effect upon both international trade in Southeast Asia and the possible link between pirates and
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Southeast Asian terrorist groups, the international community would likely embrace a broader construction of
international piracy law. n117

CONCLUSION

Maritime piracy remains a serious concern in Southeast Asia due to its threat to international commerce and human
safety. Furthermore, the possible link between piracy and the numerous terrorist groups operating in Southeast Asia has
placed even greater attention on piracy's threat to the security of the region. International agreements that deal with
piracy and other acts of maritime violence, such as UNCLOS and the Rome Convention, seem inadequate as a legal
basis to protect the region from such acts. The definition of piracy found in UNCLOS is too narrow and does not
encompass many acts that regularly occur in Southeast Asian waters. The lack of participation in the Rome Convention
by the insular states in Southeast Asia makes the agreement virtually inapplicable in that region. The solution to the lack
of coverage provided by these international agreements may lie in the customary law on piracy that existed prior to
UNCLOS. The definition of criminal piracy, as evidenced by the historical practice and jurisprudence of states, was
broader than the definition adopted by UNCLOS. As such, UNCLOS, which only entered into force in 1994, did not
codify existing law, and acts of maritime violence that do not fall within UNCLOS may nonetheless constitute piracy.
Thus, states in Southeast Asia may have a legal basis for prosecuting acts such as maritime terrorism as piracy, even
though the same acts would not fall under the definition of piracy adopted by UNCLOS. Given the scope of
international concerns over Southeast Asian piracy, it is likely that the international community would support the
revival and readoption of the customary definition of piracy prior to UNCLOS.

Legal Topics:

For related research and practice materials, see the following legal topics:
International LawSources of International LawInternational Trade LawGeneral OverviewTransportation LawWater
TransportationMaintenance & Safety
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